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Joanna B. Tourangeau
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ATTORNEYS AT LAW

207.253.0567
jtourangeau@dwmlaw.com
84 Marginal Way, Suite 600
Portland, Maine 04101-2480
207.772.1941 Main
207.772.3627 Fax

May 17, 2019

Mr. Brian Kavanah, Director Water Bureau
Maine Department of Environmental Protection
Division of Water Quality Management
17 State House Station
Augusta, ME 04333-0017
RE: Nordic Aquafarms,Inc.'s Applications to the Department of
Environmental Protection (Air, MEPDES,NRPA and
SLODA)
Dear Director Kavanah:
Nordic Aquafarms, Inc.,("NAF")submits this letter and the enclosed documents in response to
the Maine Department of Environmental Protection's letter dated January 22, 2019 which
presented the following questions:
1. A clarification from the parties to the Eckrote purchase and sale agreement that the
easement contained in that agreement expressly includes intertidal rights and applies to
the adjoining intertidal zone.
a. Please see Exhibit 1, attached hereto. Exhibit 1 includes a copy of the original
easement purchase and sale agreement, an amendment which clarifies that the
easement is intended to include rights in US Route 1 and the intertidal (marked
Exhibit 1 a); and email clarification with attachments, regarding the counterpart
signatures to the clarification of the easement(marked Exhibit lb; attachments to
email marked Exhibit lb-1 and Exhibit lb-2).
2. The survey providing the basis for the Eckrote's intertidal property boundaries.
a. Please see Exhibit 2, attached hereto. Exhibit 2 includes a copy of the plan showing
the preferred pipeline route and the location of intertidal boundaries associated with
the Eckrotes property as calculated using the Colonial Method. Exhibit 2 also
includes a copy of the 2012 Good Deeds survey mentioned in the Eckrote's deed.
3. A detailed demarcation of the proposed project pipe location relative to the Eckrote's
property boundaries and other intertidal boundaries of adjacent property owners.
a. Please see Exhibit 2, attached hereto.
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4. Evidence that an application has been submitted to the Belfast Public Works Director for
the proposed area required for the burying of project piping crossing under Route 1.
a. The application was submitted before February 13, 2019. Please see Exhibit 3,
attached hereto. Exhibit 3 includes a copy of the conditional permit issued to NAF by
the City of Belfast allowing the intake and outfall pipes to cross under Route 1.
These materials should address the outstanding questions.
For the sake of completeness, we also attach as Exhibit 4 hereto, a copy of the supplemental
right, title and interest materials submitted on May 16, 2019 to the Bureau of Parks and Lands as
part of NAFs pending Submerged Land Lease application. Exhibit 4 includes a cover letter
detailing the contents, a letter from the City of Belfast commenting on various permitting issues
associated with the NAF project(including access to Route 1), a letter from Mr. Dorsky P.L.S., a
letter from Attorney David M. Kallin of Drummond Woodsum,and an additional copy of the
2012 Good Deeds survey.
While various of the enclosed materials are located within the Site Location of Development Act
and/or Natural Resource Protection Act application materials, they are collected here, for the
sake of convenience, as a freestanding package. As a matter of procedure, we respectfully
request that this freestanding filing regarding the application completeness criterion of right, title,
and interest, be submitted to the record for each and all NAF applications for the Belfast Project
(including, but not limited to, Air, MEPDES,NRPA,and SLODA).
Please contact me with any questions or concerns regarding these submissions.

Sincerely,

Joanna B. Tourangeau
JBT/cp
Enclosures

Exhibit 1
EASEMENT PURCHASE AND SALE AGREEMENT
This Easement Purchase and Sale Agreement (this "Agreement"), dated as of this
day of August, 2018, is by and between RICHARD AND JANET ECKROTE,42 Grandview
Avenue, Lincoln Park, New Jersey 07035 (the "Seller"), and NORDIC AQUAFARMS,INC., a
Delaware corporation having an address of c/o Nordic Aquafarms AS, Oraveien 2, 1630 Gml
Fredrikstad, Norway (the "Buyer").
RECITALS
A.
Seller is the owner of approximately 2.78 acres of land located at 282 Northport
Avenue, Belfast, Maine, identified on the City of Belfast Tax Map 29 as Lot 36, and the building
and improvements thereon, and all rights and interests appurtenant thereto (the "Premises").
B.
Seller desires to sell and Buyer desires to purchase a perpetual, subsurface
easement (the "Easement") under a portion of the Premises for the purpose of constructing,
maintaining, owning and operating water pipes and related equipment (the "Utilities") on the
terms and subject to the conditions set forth herein. The portion of the Premises that will be
burdened by the Easement is referred to herein as the "Easement Area."
Accordingly, for the consideration hereinafter named, and for other good and
C.
valuable consideration, receipt and sufficiency of which is hereby acknowledged, the parties do
hereby agree as follows:
AGREEMENT
1.

Purchase Price. Bu er shall ay to Seller the sum of
, as follows:

$111111111.1as security for Buyer's performance hereunder (together with
a.
all interest earned thereon, the "Deposit") within three (3) business days after the full
execution of this Agreement to Seller's counsel, Lee Woodward, Jr.("Escrow Agent"),
who shall deposit it in a federally insured interest-bearing money market account and
disburse it according to the terms of this Agreement. The Deposit shall be nonrefundable to Buyer, except in the event of Seller's default hereunder, and shall be
applied in reduction of the Purchase Price payable at the Closing or as otherwise provided
under this Agreement.
MIMIcash proceeds on the Closing Date, in lawful currency of the
b.
United States of America in immediately available funds by certified funds or by wire
transfer to an account or accounts designated by Seller.
In addition to the foregoing cash consideration, Buyer shall, at Buyer's
c.
expense, perform the various improvements listed in Section 3(b) below.

In addition to the Deposit, within three (3) business days after the full execution of this
Agreement Buyer shall also pay to Seller or directly to Lee Woodward, Jr., for Seller's benefit),
as reimbursement for legal fees incurred by Seller
the sum of
memorialized
by this Agreement.
in connection with the transaction
Closing. The Closing shall occur on August 16, 2019 or such earlier date as shall
2.
be mutually agreed by the parties hereto (the "Closing Date"), at Law Offices of Lee Woodward
Jr., 56 Main Street, Belfast, Maine 04915, or such other location as mutually agreed by the
parties. Buyer shall have the right to accelerate the Closing to an earlier date upon not less than
ten (10) business days prior written notice to Seller.
3.
Grant of Easement.(a) Easement Agreement. Seller shall convey the Easement
to Buyer or its nominee or designee pursuant to mutually acceptable, commercially reasonable
easement agreement(the "Easement Agreement") containing usual and customary terms for
perpetual, subsurface utility easements, which shall include, without limitation, the right of
Buyer and its contractors and agents to access the Premises with men, equipment and machinery,
as reasonably necessary for the initial installation of the Utilities and related construction
activities,(x) provided Buyer shall communicate with Seller and coordinate Buyer's activities so
as to avoid unreasonable interference with Seller's use of the Premises (particularly to the extent
any activities are undertaken during summer months when. Seller and its guests or invitees arc
using the Premises); and (y) subject to Buyer's obligation to restore any portions of the Premises
disturbed by such construction and to perform the improvements set forth in Section 3(b) below.
The Easement Agreement shall convey a good and clear record and marketable title to the
Easement, insurable on the current ALTA Standard Owners Form at standard rates, with
standard printed exceptions for parties in possession and mechanics' liens deleted, free from all
mortgages and monetary liens and all other encumbrances prohibiting or making unfeasible
Buyer's use of the Easement for its intended purposes, and shall be in proper form for recording
and shall be duly executed, acknowledged and delivered by Seller at the Closing. Seller shall
obtain any third party consents that may be required to grant the Easement to Buyer, such as the
consent of any mortgage lender. Buyer's counsel shall prepare the Easement Agreement for
review and comment by Seller and Seller's counsel.
Improvements to Seller's Premises. Buyer covenants to perform the following
(b)
improvements to the Premises, at Buyer's cost and expense, either after the Closing and
contemporaneously with Buyer's construction activities or during Buyer's diligence activities as
Buyer deems expedient:
Install a new underground water pipe running from Route 1 along the
a.
Premises' existing drive way to the existing camp building on the Premises.
Install a new underground electrical conduit running from Route 1 along
b.
the Premises' existing drive way to the existing camp building on the Premises.
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Unearth and "reset" the two (2) existing drainage pipes under the existing
c.
driveway on the Premises,
Remove the large oak tree overhanging the camp and thin out dead trees in
d.
the pine grove in the northwest part of the Premises.
e,
Place large, excavated stones to strengthen existing retaining walls, to the
extent feasible and practicable.
Dismantle the boathouse on the Premises and, upon Seller's request, and
f.
to the extent feasible and practicable, salvage old barn boards from the boathouse. In the
event Seller elects to retain any salvaged barn boards, Seller shall be responsible to
removing such boards from the Premises, and/or storing and securing such boards on
Premises ty from Buyer, and acceptance of such boards by Seller shall be deemed a
waiver of any claims against Buyer related thereto.
Perform test bores in front of the garage on the Premises to determine the
g.
feasibility of installing a basement or septic system is feasible, Any reports produced in
connection therewith shall be promptly delivered to Seller.
h.
Plant a reasonable amount of shrubbery on the new easement area after the
installation and related work. is complete.
Add fresh gravel at the driveway entrance when the Buyer's
construction is complete.
i.

Notwithstanding anything to the contrary, if any of the foregoing improvements to be
performed by Buyer for the benefit of Seller requires any governmental or regulatory approvals
(including, without limitation, those related to work upon or impacting any wetlands), Seller
shall be responsible for obtaining any such approval, at Seller's cost and expense. Seller and
Buyer shall communicate, cooperate and coordinate so as to cause such work to be performed
expeditiously and efficiently without interfering with Seller's use of the Premises or the pursuit
of Buyer's installation of the Utilities in the Easement Area to facilitate Buyer's Project and/or
Buyer's Project more generally.
4.
Location of Easement Area. A drawing of the proposed location of the permanent
Easement Area and a temporary construction easement area is attached hereto as Exhibit A.
Seller and Buyer acknowledge and agree that the final location of the Easement Area.(and
corresponding temporary construction easement area) may be subject to adjustment based on the
result of Buyer's inspections and to Buyer's receipt of all applicable governmental and
regulatory approvals necessary for Buyer's use of the Easement for its intended purposes,
provided Buyer agrees that the Easement Area shall be located to the south of the old barn and
existing driveway entrance. if Buyer determines that it is impractical or not feasible to locate the
Easement south of the old barn and existing driveway entrance, and the parties are unable to
agree on another, mutually acceptable location, this Agreement shall terminate and the Deposit
shall be retained by Seller,
3

5.

Buyer's Inspections.

a.
Seller acknowledges the Buyer intends to conduct certain investigations of
the Premises to determine the suitability for Buyer's purposes, including title searches;
obtaining a survey; geotechnical, environmental and hydrogeological tests (including
geotechnical borings, sampling, and drilling); and determining the compliance of the
Easement Area with all applicable laws, rules, codes and regulations. Buyer and Buyer's
agents and contractors shall have the rights to enter onto the Premises with vehicles,
equipment and machinery to conduct such inspections as Buyer deems appropriate,
including for Buyer's engineering inspection(s), site evaluations, and such other
inspections and investigations as Buyer deems appropriate.
Buyer shall provide reasonable notice of any such entry and coordinate
b.
the same with Seller so as to schedule its testing activities to the extent practical and
feasible for times Seller and its invitees or guests are not using the Premises, and in all
cases to avoid unreasonable interference with the use of the Premises by Seller, and its
invitees or guests.
c.
In conducting any inspections, Buyer and its agents and representatives: (i)
(together with the equipment or machinery of any such party) shall have a license to access
the Premises at all reasonable times for the purpose of conducting such inspections;(ii) not
unreasonably interfere with Seller's use ofthe Premises and endeavor to schedule its testing
activities for times Seller and its invites and guest are not using the Premises; (iii) comply
with all applicable laws;(iv) promptly pay when due the costs of all inspections and tests,
(v) not permit any liens to attach to the Premises by reason of the exercise of its rights
hereunder; and (vi) promptly repair any damage to the Premises not resulting from the
actions of Seller or its invitees or guests, and restore any areas disturbed resulting directly
from any such inspections, investigations or tests substantially to their condition prior to
the performance of such due diligence.
d.
In order to facilitate Buyer's due diligence, Seller will promptly upon
Buyer's request therefor, supply Buyer with any and all information relating to the
Premises (including, without limitation, title information, surveys, environmental reports,
engineering studies, tax bills, legal notices, permits, approvals and such other information
as Buyer may reasonably request) in Seller's possession or under Seller's control.
e.
Except as arising from Seller's negligence, gross negligence, or willful
misconduct or any matter arising from the mere discovery of a pre-existing condition at the
Premises, Buyer hereby agrees to indemnify and hold Seller harmless from, all third-party
claims, liabilities, damages, losses, costs, expenses (including, without limitation,
reasonable attorneys' fees), actions, and causes of action arising out of personal injury
and/or property damage directly caused by any entry onto the Premises by, or any
inspections or tests performed by Buyer, its agents, independent contractors, servants
and/or employees.
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f.
Buyer shall obtain and maintain, at its expense: (i) statutory Worker's
Compensation and. Employers Liability Insurance with available limits of not less than
$1,000,000.00, which insurance must contain a waiver of subrogation; (ii) Commercial
General Liability coverage with available limits of not less than $2,000,000.00 in combined
single limits for bodily injury and property damage and covering the contractual liabilities
assumed under this Agreement;(iii) business automobile liability insurance with available
limits of not less than $1,000,000 combined single limit for bodily injury and/or property
damage per occurrence; and (iv) such other insurance as Seller may reasonably require.
Such policy(s) shall provide primary (and not merely contributory coverage) to Seller.
Buyer shall provide Seller with evidence of such insurance policies upon the request of
Seller.
6. Conditions to Closing
a.
Buyer's Conditions to Closing. Without limiting any other conditions to
Buyer's obligations to close set forth in this Agreement, the obligations of Buyer under
this Agreement are subject to the satisfaction at or before the time of Closing of each of
the following conditions (any of which may be waived in whole or in part by Buyer, in
writing, at or prior to Closing):
i.
There shall be no final judgment materially affecting the ability of
Seller to perform its obligations rendered against Seller, or if, within thirty (30)
days after entry thereof, such judgment shall have been discharged or execution
thereof stayed, or if, within thirty (30) days after the expiration of any such stay,
such judgment shall have been discharged.
ii.
Seller shall have performed, observed and complied with all
material covenants and agreements required by this Agreement to be performed
by Seller at or prior to Closing.
iii.
Buyer shall have obtained all permits necessary or desirable for the
development and operation of the land-based aquaculture facility that Buyer
intends to construct across the public right-of-way from the Premises (the
"Project"), and Buyer shall have determined, in its sole discretion, that the
Easement Area is suitable for use in connection with the Project.

if any of Buyer's foregoing conditions is not fully satisfied on or before
the Closing Date, Buyer shall have the option to either (x)terminate this
Agreement by notice to Seller, in which event this Agreement shall terminate and
all obligations of the parties hereto shall cease without further recourse or remedy
of the parties hereunder, and the Deposit shall be retained by Seller, or(y) waive
such condition and proceed to consummate the transaction contemplated hereby
in accordance with the provisions of this Agreement. Notwithstanding the
foregoing, in the event that the failure to satisfy any condition precedent to
Closing is caused by a breach by Seller of its obligations set forth in this
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Agreement, Seller shall be deemed to be in default hereunder, in which event the
provisions of Section 9 below shall apply.
Seller's Conditions to Closing. Without limiting any other conditions to
b.
Seller's obligations to close set forth in this Agreement, the obligations of Seller under
this Agreement are subject to the satisfaction at the time of the Closing of each of the
following conditions (any of which may be waived in whole or in part by Seller at or
prior to Closing):
There shall be no final judgment materially affecting the ability of
i.
Buyer to perform its obligations rendered against Buyer, or if, within thirty (30)
days after entry thereof, such judgment shall have been discharged or execution
thereof stayed, or if, within thirty (30) days after the expiration or any such stay,
such judgment shall have been discharged.
Buyer shall have performed, observed and complied with all
ii.
material covenants and agreements required by this Agreement to be performed
by Buyer at or prior to Closing.
If any of Seller's foregoing conditions is not fully satisfied on or before
the Closing Date, Seller shall have the option to either (x) terminate this
Agreement by notice to Buyer, in which event the Deposit shall be retained by
Seller, and this Agreement shall terminate and all obligations of the parties hereto
shall cease without further recourse or remedy of the parties hereunder, or (y)
waive such condition and proceed to consummate the transaction contemplated
hereby in accordance with the provisions of this Agreement. Notwithstanding the
foregoing, in the event that the failure to satisfy any condition precedent to
Closing is caused by a breach by Buyer of its obligations set forth in this
Agreement, Buyer shall be deemed to be in default hereunder, in which event the
provisions of Section 10 below shall apply.
Closing Costs. Each of Seller and Buyer shall be responsible for their own
c,
legal expenses incurred in connection with this Agreement. Seller and Buyer agree to
allocate closing costs as follows:
Transfer/conveyance taxes (if applicable) shall be divided evenly
between. Seller and Buyer.
ii.

Buyer's title insurance expenses and premiums shall be paid by

Buyer.
iii.
If applicable, the cost of an update to the most recent survey of the
Easement Area or of a new survey and any related surveyor's certificate shall be
paid by Buyer.
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The cost of preparation and recordation of any releases and
iv.
termination statements as may be required in connection with the title policy
described in Section 3 hereof shall be paid by Seller,
v.
by Buyer.

The cost of preparation of the Easement Agreement shall be paid

The costs of performing Closing and of any escrow charges shall
vi.
be paid by Buyer.
Condition of Premises at Closing u1d ClusingInsnection. At Closing, but
d.
without limiting any of the other conditions to Closing hereunder, full possession of the
Easement Area, free of all tenants and occupants and of all personal property located on
Easement Area and owned by Seller is to be delivered to Buyer at the Closing, the
Premises to be then in the same condition as on the date hereof, reasonable use and wear
excepted. Buyer and its agents, employees, representatives or independent contractors
shall be entitled to an inspection of the Easement Area prior to the Closing in order to
determine whether the condition thereof complies with the terms or this Section.
7.
Entire Agreement Herein. The parties understand and agree that their entire
agreement is contained herein, and that no warranties, guarantees, statements, or representations
shall be valid or binding on either party unless set forth in this Agreement. It is further
understood and agreed that all prior understandings and agreements heretofore had between the
parties are merged in this Agreement which alone fully and completely expresses their
agreement and that the same is entered into after Cull investigation, neither party relying on any
statement or representation not embodied in this Agreement. This Agreement may be changed,
modified, altered or terminated only by a written agreement signed by the parties hereto.
8.
Condemnation. If all or a material part of the Easement Area is taken by
condemnation, eminent domain, or by agreement in lieu thereof, or any proceeding to acquire,
take or condemn all or part of the Premises is threatened or commenced, Buyer may either
terminate this Agreement(in which event Buyer shall be entitled to a return or the Deposit), or
purchase the Easement Area (as may be relocated or adjusted pursuant the mutual agreement of
Buyer and Seller) in accordance with the terms hereof, without reduction in the Purchase Price,
together with an assignment of Seller's rights to any award paid or payable by or on behalf of the
condemning authority. Otherwise Buyer shall complete the transaction and shall receive an
assignment of Seller's rights to the award therefor at Closing. If Seller has received payments
from the condemning authority and if Buyer elects to purchase the Easement Area, Seller shall
credit the amount of said payments against the Purchase Price at the Closing. For the purposes
hereof, a part or the Premises shall be deemed "material" if in Buyer's judgment the taking
thereof would adversely affect the Easement Area's usefulness with respect to the Project and/or
the Buyer's ability to pursue the Project.
9.
Closing:

Maintenance; New Leases or Agreements, Etc. Between the date hereof and the
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a.
Seller shall maintain the Easement Area in at least the same condition as
the same is in at the date hereof, reasonable wear and tear and the consequences of any
taking by eminent domain excepted. Seller shall maintain insurance on the Premises as
currently insured.
b.
Seller shall not enter into any lease, license or other occupancy agreement
of all or any part of the Easement Area or any other agreement affecting the Easement
Area, without Buyer's prior written consent(which Buyer may withhold in its sole and
absolute discretion),
c.
Seller shall not make any commitments of ieoesentations to any
governmental authorities, any adjoining property owners, and civic association or interest
groups concerning the Easement Area to this Agreement that would be binding upon
Buyer in any manner.
Seller shall promptly deliver to Buyer copies of any notices or other
d.
correspondence it receives from any governmental authorities regarding the Premises.
1 0.
Default; Remedies. Either party shall be in default hereunder if they fail to fulfill
their obligations as set forth in this Agreement.
a.
In the event of a material. default by Seller hereunder, Buyer shall have the
right to exercise any one of the following as its sole and exclusive remedies:
i.
terminate this Agreement by written notice to Seller, in which
event the Deposit shall be returned to Buyer, and all obligations of the parties
under this Agreement shall terminate;
ii.

seek specific performance of this Agreement; or

iii.
waive the default and proceed to consummate the transaction
contemplated hereby in accordance with the provisions of this Agreement.
b,
In the event of a material default by Buyer hereunder, Seller shall have the
right to terminate this Agreement by written notice to Buyer, in which event the Deposit
shall paid to Seller as its sole remedy, at law or in equity, and all obligations of the parties
under this Agreement shall terminate.
Continuation of Representations, Indemnifications and Covenants. All provisions,
1 1.
covenants, representations, warranties, indemnifications and covenants of the parties contained
herein are intended to be and shall remain true and correct as of the time of Closing.
Recording. It is agreed hereby that this Agreement shall not be filed for recording
12.
with the Register of Deeds for the County of Waldo or with any other governmental body but
that a memorandum of this Agreement may be recorded at any party's request.
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Notices. Any notice or communication which may be or is required to be given
13.
pursuant to the terms of this Agreement shall be in writing (from either a party hereto or its
counsel) and shall be sent to the respective party at the address set forth in the first paragraph or
this Agreement, by hand delivery, by postage prepaid certified mail, return receipt requested, by
a nationally recognized overnight courier service that provides tracing and proof of receipt of
items mailed, or to such other address as either party may designate by notice similarly sent,
Notices shall be effective upon receipt or attempted delivery if delivery is refused or the party no
longer receives deliveries at said address and no new address has been given to the other party
pursuant to this paragraph. A copy of any notice to Buyer shall also be simultaneously sent to
Mintz, Levin, Cohn, Ferris, Glovsky & Popeo, P.C., One Financial Center, Boston,
Massachusetts 021 1 1, Attention: Daniel 0. Gaquin, Esq. A copy of any notice to Seller shall also
be simultaneously sent to Lee Woodward, Jr., Esquire, 56 Main Street, Belfast, ME 04915.
Notices by any party may be sent by such party's counsel.
14.
Broker. Each party represents hereby to the other that it dealt with no broker in
the consummation of this Agreement and each party shall indemnify and save the other harmless
from and against any claim arising from the breach of such representation by the indemnifying
party. The provisions of this Section shall survive the Closing or, if applicable, the termination of
this Agreement.
1 5.
Captions. The captions in this Agreement are inserted only for the purpose of
convenient reference and in no way define, limit or prescribe the scope or intent of this
Agreement or any part hereof
16.

Successors and Assigns.

a.
This Agreement shall be binding upon.the parties hereto and their
respective successors and assigns,
Buyer may not assign this Agreement and the rights or benefits hereof;
b.
except that Buyer may assign this Agreement, without Seller's consent, to an entity that
directly or indirectly controls, is controlled by or is under common control with Buyer or
any institutional investor partner of Buyer. The term "control" means the power to direct
the management of such entity through voting rights, ownership or contractual
obligations,
Governing Law. The laws of the State of Maine shall govern the validity,
17.
construction, enforcement and interpretation of this Agreement.
18.
Title Matters. Any matter or practice arising under or relating to this Agreement
which is the subject of a title standard or practice standard of the Maine State Bar Association
shall be governed by such standard to the extent applicable.
19.

Multiple Counterparts. This Agreement may be executed in any number of
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identical counterparts. If so executed, each of such. counterparts shall constitute this Agreement.
In proving this Agreement, it shall not be necessary to produce or account for more than one
such counterpart.
[Remainder of page intentionally left blank]
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Exhibit 1 a
Eckrote Easement Amendment

S USTAINABLE AQUA:'UlTort

March 3, 2019
Richard & Janet Eckrote
42 Grandview Ave.
Lincoln Park, NJ 07035
Re: Rights in Easement
Dear Mr.& Mrs. Eckrote:
This letter will follow up on the Easement Purchase and Sale Agreement you signed with Nordic
Aquafarms, Inc. on August 6, 2018 (the "P&S"). As you know, the P&S discusses the location of where
the easement is allowed, and includes an overhead map ofthe easement over the dry land, landward of the
high tide line(the "upland").
The P&S discusses the location ofthe easement in the upland, carefully discussing the easement in relation
to the driveway entrance and the old barn. These limits on the easement area were specifically detailed in
the P&S because the placement ofthe easement in the upland was important to you,and Nordic Aquafarms
was happy to accommodate those desires in the upland.
The P&S is clear that as long as Nordic Aquafarms avoids the driveway and the barn as agreed in the P&S,
Nordic Aquafarms could build and site its pipes and related equipment anywhere in the wet sand ("intertidal
zone")and within US Route 1 adjacent to or within your upland property(so long as the limits on impacts
such as to your driveway are respected). You intended a broad easement over your property, including any
rights you have to US Route 1 and the intertidal zone such that Nordic Aquafarms can build and site its
pipes anywhere in those areas where you have rights.
You are also hereby amending provision 2. Closing to allow for closing "by January 1, 2020 or such other
date as shall be mutually agreed by the parties hereto." This new language will replace the existing
language of provision 2. Closing, which states "on August 16,2019 or such earlier date as shall be
mutually agreed by the parties hereto."
By signing the acknowledgement on the accompanying page, this letter clarifies that the easement area
delineated in the P&S includes the entirety of your rights in the intertidal zone and US Route 1 and amends
the Closing Date.
Thank you for your cooperation.
Sincerely,

Erik Heim
Nordic Aquafarms, Inc.

Encl.(acknowledgement page)

Nordic Aquafarms,Inc.

511 Congress Street, Suite 500

Portland, Maine 04101

Ed Cotter
Nordic Aquafarms,Inc.

Encl.(acknowledgement page)

ACKNOWLEDGEMENT

I have read the letter from Ed Cotter ofNordic Aquafarms,Inc. dated [insert], and agree:

Dated:0222 /;

e.?

Dated: 2
- 2i-1 •
"

t- orr/ LC/10z
Richard Eckrote

Janet gcltrote

From: Joanna B. Tourangeau
Sent: Wednesday, March 27, 2019 11:41 AM
To:'Di Bello, Carol' <Carol.Di Bello@maine.gov>; Timothy E. Steigelman <TSteigelman@dwmlaw.com>
Cc:'Ed Cotter' <ec@nordicaquafarms.com>
Subject: FW: Eckrote Easement

Exhibit lb
Eckrote Easement
Eckrote Easement Rights

Director DiBello:
Please confirm whether the below and attached resolve your questions regarding the amendment of the Eckrote's easement. I will follow up
separately with regard to the other questions presented in your email of this morning.

Thank youJoanna
From: Lee Woodward <IwoodwardPlwoodwardlaw.com>
Sent: Wednesday, March 27, 2019 11:33 AM
To:Joanna B. Tourangeau <JTourangeauPdwmlaw.com>
Subject: RE: Eckrote Easement
Joanna, Your analysis is 100% correct. The agreement was signed in counterparts. My clients, the Eckrote's, signed the draft of the document which did not
contain the letterhead or the date. I discussed the letter of amendment with them prior to their signature. They are in full agreement with the terms of the
a mendment. Lee
From: Joanna B. Tourangeau [mailto:JTourangeau@dwmlaw.com]
Sent: Wednesday, March 27, 2019 11:05 AM
To: Lee Woodward
Subject: FW: Eckrote Easement
Attorney Woodward:

You represented the Eckrotes and I represented Nordic in revising the Nordic/Eckrote Easement earlier this year.
Attached is the pdf of the easement amendment letter and confirmation I received from your office on February 28, 2019. This pdf is labelled
"Eckrote Easement."
Also attached is the combined, final document with al l counterpart signatures that my office sent to you on March 4, 2019. This pdf is labelled
"Eckrote Easement Rights."
Would you please confirm, by reply email, that, as is often the case, this agreement was signed in counterparts and that your clients, the Eckrotes
reviewed the full text of the attached and that you received and understood the signature on the pdf entitled "Eckrote Easement"to be the
counterpart signature page to the final document entitled "Eckrote Easement Rights."
I will then, with your consent, provide this correspondence to the Bureau of Parks and Lands to address their questions regarding the counterpart

process and dates on the documents.
Thank you very much in advance for your kind assistance.
From: Cathy Carroll <ccarrollPlwoodwardlaw.com>
Sent: Thursday, February 28, 2019 1:45 PM
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Eckrote Easement

[Nordic Aquafarms letterhead]
[date]

Richard & Janet Eckrote
42 Grandview Ave.
Lincoln Park, NJ 07035
Re: Rights in Easement
Dear Mr.& Mrs. Eckrote:
This letter will follow up on the Easement Purchase and Sale Agreement you signed with Nordic
Aquafarms,Inc. on August 6,2018 (the "P&S"). As you know,the P&S discusses the location of
where the easement is allowed, and includes an overhead map ofthe easement over the dry land,
landward ofthe high tide line (the "upland").
The P&S discusses the location of the easement in the upland, carefully discussing the easement
in relation to the driveway entrance and the old barn. These limits on the easement area were
specifically detailed in the P&S because the placement ofthe easement in the upland was important
to you,and Nordic Aquafarms was happy to accommodate those desires in the upland.
The P&S is clear that as long as Nordic Aquafarms avoids the driveway and the barn as agreed in
the P&S, Nordic Aquafarms could build and site its pipes and related equipment anywhere in the
wet sand ("intertidal zone")and within US Route 1 adjacent to or within your upland property (so
long as the limits on impacts such as to your driveway are respected). You intended a broad
easement over your property, including any rights you have to US Route 1 and the intertidal zone
such that Nordic Aquafarms can build and site its pipes anywhere in those areas where you have
rights.
You are also hereby amending provision 2. Closing to allow for closing "by January 1, 2020 or
such other date as shall be mutually agreed by the parties hereto." This new language will
replace the existing language of provision 2. Closing, which states "on August 16, 2019 or such
earlier date as shall be mutually agreed by the parties hereto."
By signing the acknowledgement on the accompanying page,this letter clarifies that the easement
area delineated in the P&S includes the entirety of your rights in the intertidal zone and US Route
1 and amends the Closing Date.
Thank you for your cooperation.
Sincerely,

Ed Cotter
Nordic Aquafarms, Inc.

Encl.(acknowledgement page)

ACKNOWLEDGEMENT

have read the letter from Ed Cotter of Nordic Aquafarms, Inc. dated [insert], and agree:

Dated: 2— 294

Richard Eckrdte

Janet 1ckrote

Exhibit 1 b-2

,
rk,t,

NORDIC
AQUAFARMS

Eckrote Easement Rights

S USTAINABLE AQUA',ULTURE

March 3, 2019
Richard & Janet Eckrote
42 Grandview Ave.
Lincoln Park, NJ 07035
Re: Rights in Easement
Dear Mr.& Mrs. Eckrote:
This letter will follow up on the Easement Purchase and Sale Agreement you signed with Nordic
Aquafarms, inc. on August 6, 2018 (the "P&S"). As you know, the P&S discusses the location of where
the easement is allowed, and includes an overhead map ofthe easement over the dry land, landward of the
high tide line (the "upland").
The P&S discusses the location ofthe easement in the upland, carefully discussing the easement in relation
to the driveway entrance and the old barn. These limits on the easement area were specifically detailed in
the P&S because the placement ofthe easement in the upland was important to you, and Nordic Aquafarms
was happy to accommodate those desires in the upland.
The P&S is clear that as long as Nordic Aquafarms avoids the driveway and the barn as agreed in the P&S,
Nordic Aquafarms could build and site its pipes and related equipment anywhere in the wet sand ("intertidal
zone")and within US Route 1 adjacent to or within your upland property (so long as the limits on impacts
such as to your driveway are respected). You intended a broad easement over your property, including any
rights you have to US Route 1 and the intertidal zone such that Nordic Aquafarms can build and site its
pipes anywhere in those areas where you have rights.
You are also hereby amending provision 2. Closing to allow for closing "by January 1, 2020 or such other
date as shall be mutually agreed by the parties hereto." This new language will replace the existing
language of provision 2. Closing, which states "on August 16, 2019 or such earlier date as shall be
mutually agreed by the parties hereto."
By signing the acknowledgement on the accompanying page, this letter clarifies that the easement area
delineated in the P&S includes the entirety of your rights in the intertidal zone and US Route 1 and amends
the Closing Date.
Thank you for your cooperation.
Sincerely,

Erik Heim
Nordic Aquafarms, Inc.

Encl.(acknowledgement page)

Nordic Aquafarms,Inc.

511 Congress Street, Suite 500

Portland, Maine 04101

Ed Cotter
Nordic Aquafarms,Inc.

End.(acknowledgement page)

ACKNOWLEDGEMENT
I have read the letter from Ed Cotter ofNordic Aquafarms,Inc. dated [insert], and agree:

Dated:(2/.2
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Public Works
Tel: 338-2375
Fax: 338-0251

CITY OF BELFAST,MAINE 04915
City Hall

115 Congress St.

131 Church Street

Tel:(207)338-3370
Fax:(207)338-6222

Permit to Open Street
Nordic Aquafanms,Inc.

agree to repair any and all damage done to

Northport Avenue(US Route 1)Approximately 50 feet north ofthe centerline ofthe Water District entrance for a length
of approximately 150 feet north for the full pavement width of approximately 44 feet.(150' x 44')
(sidewalk,street/road) during the construction or utilities to be installed for the
Nordic Aquafarms aquaculture project.
I agree to completely backfill all trenches excavated across US Route 1

(At these locations)

All these will be repaired back to the original design when project is completed unless approved by the City of Belfast.
Signed:
Date February 13,2019

Owner or Project Manager

Ed Cotter,Project Director — Nordic Aquafarms,Inc.

Phone:(860)625-1908

Print Name

Signed:

Calculated and reviewed By:

a
Public Works Director or Agent

Paid: $

Permit Fee: $

Check #
Method of Payment

Fee =150' x 44' /9 x .165 x 5800 = 596,800

Permits are calculated on the following:

Length X Width divided by 9 X .165 X

Needs at least 4" ofPavement back in trench
And 24" of4" gravel compacted.
$800.00 =

Permit Fee

A minimum fee of S1,000.00 per opening will be charged regardless ofcalculated fee.
Permit fee is refundable after completion of project and a final inspection by Public Works Director. Project must be
found to be satisfactory to the City of Belfast.
REFUND POLICY:

_

All permits issued between October 15th and May 151 the fees

will be held until after May 15th when a final inspection can be completed.(This is to
allow for ground frost and any settling ofthe trenches)
CC: City Clerk's Office and Planning & Development Office
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ADDITIONAL TERMS AND CONDITIONS
CONDITIONAL ROAD OPENING PERMIT TO NORDIC AQUAFARMS
ISSUED BY BOB RICHARDS,PUBLIC WORKS DIRECTOR
FEBRUARY 20,2019

Bob Richards, Public Works Director, City of Belfast, has reviewed the February 13, 2019 Road
Opening Permit application submitted by Nordic Aquafarms. He has approved the Conditional
Issuance of this Permit and has signed the Permit application on behalf of the City. City issuance
of the Conditional Road Opening Permit is subject to Nordic Aquafarms complying with the
following Additional Terms and Conditions.
L

Nordic Aquafarms shall provide the City detailed engineering and construction plans for the
installation of two discharge pipes and 1 intake pipe for all areas located within the City
right-of-way for Northport Avenue (Route One). Nordic Aquafarms shall provide said
plans to the City a minimum of twenty-one calendar days prior to the start of any
construction. The City will review the construction plans and identify any concerns that it
may have regarding the proposed construction. The City Director of Public Works must
approve the construction and engineering plans before Nordic Aquafarms can initiate any
construction. The construction and engineering plans, at a minimum, shall include the
following information:
1.1 The location and depth of the installed pipes.
1.2 The location and size/width ofthe trench cut on Northport Avenue.
1.3 Description of fill materials that will be installed in the trench cut, particularly the top 3
feet of the cut, and how said materials will be compacted.
1.4 Description of how replacement paving will be installed, including the type of
pavement materials and the thickness of the pavement. City requires the replacement
asphalt that is installed to be equal to the depth and quality of existing pavement, and
will make the final determination regarding the depth of replacement asphalt that must
be installed after inspecting the road cut made during project construction.
1.5 Plans must identify the location of other utilities in the road, such as the existing water
line, and other infrastructure within the road right-of-way, such as culverts, drainage
swales, utility poles and the like, and how the project will avoid adverse impacts to said
utilities.
1.6 The plan must identify erosion control measures that will be installed and how the
contractor will maintain the erosion control measures during project construction.

2.

The engineering and construction plans (reference l above) submitted by Nordic Aquafarms
shall include a narrative description that, at a minimum,addresses the following concerns:
2.1 Description of when construction will occur. City prefers that construction occur before
Memorial Day or after Labor Day. If construction is proposed between Memorial Day
and Labor Day, Nordic Aquafarms shall be required to demonstrate why construction
needs to occur during that time period and measures that Nordic Aquafarm shall take to

1

address public safety and traffic concerns associated with the increased traffic volumes
that occur during that time of year.
2.2 A description of the length of time to complete construction and a schedule for all
construction activities. The schedule also shall identify any proposed construction
activities that would occur at night and how Nordic Aquafarms would conduct nighttime activities, including how the potential adverse impacts on area residents from
night-time construction would be addressed.
2.3 The project construction narrative must identify a traffic management program. The
program must identify who will perform these services and devices that will be used to
safely manage traffic.
2.4 The narrative must identify the contractor that Nordic Aquafarms will engage to
perform project construction work. The City shall be provided a list of contact
information for all persons involved with project construction, including a 24 hour
emergency contact person.
3. Nordic Aquafarms, upon final City approval of this Conditionally issued permit, and prior to
the start of any construction, shall provide the City a check for the total amount of the
'escrow account' associated with issuance of a permit. The estimated amount of this fee is
$96,800; reference Conditional Permit Application. The Public Works Director, in his
review of the final project construction and engineering plans referenced in I above, shall
determine if this estimated fee is accurate or if any adjustments to the amount of the fee
(greater or lesser amount) are warranted. Post completion of project construction, the City
Public Works Director shall determine when or if it is appropriate to release any or all of the
funds in this 'escrow account', or if the City must use any or all of the funds to make repairs
to the construction work performed by Nordic Aquafarms and its contractor(s).
4. The Public Works Director, at his discretion, shall have the authority to engage the services
of City Engineer, Olver Associates, to conduct a peer review of the adequacy of the
construction and engineering plans (reference 1 above) prepared by Nordic Aquafarms. If
the Public Works Director deems that a peer review is warranted, Nordic Aquafarms shall
be responsible for paying any and all costs associated with the services provided to the City
by Olver Associates. If the Public Works Director chooses to require a peer review, Nordic
Aquafarms shall provide the City a check in the amount of the estimated cost of such
services at the time that the Public Works Director determines the services are necessary. If
the cost of services provided by City Engineer exceeds the estimated cost of services,
Nordic Aquafarms shall be responsible for paying all additional costs incurred by the City.
If the cost of services are less than the estimated cost, the City shall return all unexpended
funds to Nordic Aquafarms.
5.

The Public Works Director, at his discretion, shall have the authority to engage the services
of City Engineer, likely Olver Associates, to inspect project construction performed by
Nordic Aquafarms and its contractor(s) associated with the installation of the intake and
discharge pipes in the City right-of-way and the repair of the existing road and
infrastructure, and to assess if said work satisfies City requirements. If the Public Works
Director deems that inspection services are warranted, Nordic Aquafarms shall be
responsible for paying any and all costs associated with the services provided to the City by
2

the engineering firm selected by the City. If the Public Works Director chooses to require
inspection services be provided by City Engineer, Nordic Aquafarms shall provide the City
a check in the amount of the estimated cost of such services at the time that the Public
Works Director determines the services are necessary. If the cost of services provided by
City Engineer exceeds the estimated cost of services, Nordic Aquafarms shall be responsible
for paying all additional costs incurred by the City. If the cost of services are less than the
estimated cost, the City shall return all unexpended funds to Nordic Aquafarms.
6. It is expressly understood that City issuance of this Conditional Road Opening Permit is
based upon information provided to the City by Nordic Aquafarms in their February 13,
2019 Road Opening Permit application. The City, following its review of the additional
information that must be submitted by Nordic Aquafarms to satisfy requirements of this
Permit application and the accompanying Additional Terms and Conditions, shall have the
authority to revise any or all of the Additional Terms and Conditions identified in this
Conditional Permit issued on February 20, 2019, and to establish any new Terms and
Conditions that should apply to the final Road Opening Permit.

3
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Drummond

Joanna B. Tourangeau
Admitted in ME, NH and MA
ATTORNEYS AT LAW

207.253.0567
jtourangeau@dwmlaw.com
84 Marginal Way, Suite 600
Portland, Maine 04101-2480
207.772.1941 Main
207.772.3627 Fax

May 16, 2019

Carol DiBello, Submerged Lands Coordinator
Submerged Lands Program, Bureau of Parks and Lands
Maine Department of Agriculture, Conservation and Forestry
22 State House Station
Augusta, ME 04333
RE:

Nordic Aquafarms, Inc. Submerged Land Lease Application

Dear Coordinator DiBello:
This letter is Nordic Aquafarms, Inc.'s("NAF")response to Upstream Watch(UW")and Maine
Lobstering Union("MLU")"Comment #2" letter dated May 1, 2019. For ease of reference, each
ofthe UW and MLU arguments is restated in italics herein below with a reference to NAF's
response there below in standard font.

Losee Comment 6a. NAF must cross US Route 1 with its pipesfrom the west side where its
treatment plant is proposed, to the east side where Penobscot Bay isfound. NAF does not have
permission to cross over, under or across US Route 1.
Tucker Comment VII(b) NAF has no right to cross US Route 1, afederal highway, with its
pipelines and , to date, hasfailed to submit proofthat it even has sought a permitfrom any
regulatory agency with the authority to grant the necessary permits.
NAF Response: Please see the May 8, 2019 letter from the City of Belfast Planning and Codes
Director Marshall responding to this comment and enclosing the February 13, 2019 Conditional
Permit to Open Street issued to NAF for installation of pipes across U.S. Route 1 between the
Belfast Water District and Eckrote properties (attached hereto as Exhibit 1).

Losee Comment 6b. Assuming it can cross US Route 1, NAF must cross land ofJanet and
Richard Eckrote. The Eckrotes own land runningfrom US Route 1 to the mean high-water line of
Penobscot Bay. See the Eckrote deed — attached. As the deed reveals, the Eckrotes do not own
the land between the mean high-water line and the mean low-water line. The Eckrotes granted to
NAF an option to purchase an easement over the southern portion oftheir land, but that
proposed easement stops at the mean high-water line. It has to stop there. That is all the
Eckrotes own. The Eckrote easement cannot get NAF to the mean low-water line and so NAF
cannot reach the submerged land that the State might lease to it.
800.727.1941 I
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Tucker Comment 11(i) Janet and Richard Eckrote, the owners ofthe residential upland lot
across and under which NAFproposes to place its three industrial accessory pipeline ("the
Eckrotes' upland lot" or "the Eckrote lot') do not, and never did, own the intertidal land on
which their lotfronts and therefore cannot, and never could, grant NAF an Easement to place its
pipelines on, over or under this intertidal land.
Losee Comment 6c. NAF recently submitted two writings by which it attempted to show that the
Eckrotes wanted to give NAF whatever interest they had in and to the intertidal zone between
their property and the Bay but, since they don't own any interest in the intertidal land, the
writings are meaningless.
NAF Response: Please see the attached May 16, 2019 Letter from Mr. Dorsky, P.L.S.(attached
hereto as Exhibit 2), May 16, 2019 Letter from Attorney David M. Kallin (attached hereto as
Exhibit 3); and 2012 Good Deeds survey (attached hereto as Exhibit 4).

Losee Comment 6d. In addition, the Eckrote land is restricted to residential uses. "The lot or
parcel ofland herein described is conveyed to Fred R. Poor (predecessor in title to the Eckrotes)
with the understanding it is to be usedfor residential purposes only, that no businessesfor profit
are to be conducted there unless agreed to by Harriet L. Hartley, her heirs and assigns." Pipes
are not residences. You can't live in them.
Tucker CommentII(ii) The Eckrotes' upland lot is encumbered by a covenant that states this
lot or parcel "is to be usedfor residential purposes only" and "no businessfor profit is to be
conducted there unless agreed to by Harriet L. Hartley, her heirs or assigns."(emphasis
supplied). This covenant was imposed by a deed executed in 1946 between Harriet L. Hartley
and Fred R Poor (a predecessor in interest to the Eckrotes and Janet Eckrote 's grandfather). See
Waldo County Registry ofDeeds at Vol. 452, Page 205, attached in Composite Exhibit A. This
covenant runs with the land in perpetuity. As a result, the Eckrotes cannot, and never could,
grant NAF an Easement to place its industrial accessory structure pipelines — which are
essential accessory structures to theirfor-profit business — on, over or under any portion ofthe
Eckrotes' upland lot without prior approvalfrom Harriet Hartley's heirs and/or assigns, which
approval has not been sought or granted.
NAF Response: Please see the attached May 16, 2019 Letter from Attorney David M. Kallin
(attached hereto as Exhibit 3)explaining the irrelevance of this restriction to the Bureau's
consideration of NAF's Submerged Land Lease application. NAF sought and received releases
from heirs of Hartley. Following a review of the Hartley chain of title, which UW and MLU
state they also conducted, NAF is unaware of any deeds conveyed by Hartley which assign this
right to enforce the personal restriction between Hartley and Poor.

Losee Comment 6e. The easement location on the Eckrote property runs generally along the
southerly bound ofthat parcel. Much ofthe easement is within 45'ofthe side line ofthe
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property. Construction this close to a property line is prohibited by the zoning rules ofthe City of
Belfast.
Tucker Comment VII(c) Use ofNAF's purported 25-foot permanent easement across a limited
portion ofthe upland property owned by the Eckrotes to install its proposed pipes is illegal
because it violates the City's 50-foot side yard setback zoning requirementsfor accessory
structures in the revised Belfast Ordinances.
NAF Response: Please see the May 8, 2019 letter from the City of Belfast Planning and Codes
Director Marshall responding to this comment and attached hereto as Exhibit 1.

Losee Comment 61. The NAF pipeline would be constructed within the proposed easement. The
zoning rules ofthe City ofBelfast prohibit the use ofany commercial or industrial accessory use
in a residential zone. The Eckrote parcel is a residential zone.
Tucker Comment VII(d) Use ofNAF's purported easement across upland property owned by
the Eckrotes to install its proposed pipes is illegal because the intake and outfall pipelines are
not accessory structures ofa permitted principal residential use in the Res II Zone, but rather an
illegal extension ofan accessory structure that is an essential and integral accessory structure of
an industrial use that is not permitted within the Res 11 Zone and is proposed to extend offthe lot
on which the principal use ofthe accessory structure is attached — in violation ofthe Belfast
zoning ordinances controlling land use.
NAF Response: Please see the May 8, 2019 letter from the City of Belfast Planning and Codes
Director Marshall responding to this comment(attached hereto as Exhibit 1).

Losee Comment 62 &6h. The land in the intertidal zone between the Eckrote land and the Bay is
owned by Jeffrey Mabee and Judith Grace. Mr. Mabee and Ms. Grace strongly object to NAF's
attempt to trespass on their land and will resist any attempt by NAF or the State ofMaine to do
so.
The Mabee/Grace land is subject to a Conservation Easement infavor of Upstream Watch, a
nonprofit corporation located in Belfast. Upstream Watch has enforcement rights and is
authorized to protect the use ofthe conserved land
Tucker Comment H(M) The true owners ofthe intertidal land on which the Eckrotes' upland lot
fronts, Jeffrey R. Mabee and Judith B. Grace, do not consent to the placement ofNAF's
industrial pipelines on any portion oftheir land, including their intertidal land. To ensure the
protection and preservation oftheir intertidal land, Jeffrey R. Mabee and Judith B. Grace have
placed the portion oftheir intertidal landfrom the Little River to the North side ofthe Eckrote
upland lot under a Conservation Easement to protect and preserve this land in its current
natural condition,free ofany commercial or industrial, accessory or principal structures, in
perpetuity. The Holder ofthat Conservation Easement is Upstream Watch.

May 16, 2019
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NAF Response: Please see the attached May 16, 2019 Letter from Mr. Dorsky, P.L.S.(attached
hereto as Exhibit 2), May 16, 2019 Letter from Attorney David M. Kallin (attached hereto as
Exhibit 3); and 2012 Good Deeds survey (attached hereto as Exhibit 4).

We appreciate the opportunity to address the comments raised by UW and MLU and your patient
review of this project. Please do not hesitate to let us know if you have questions.

Sincerely,

Joanna B. Tourangeau

Exhibit 1

CITY OF BELFAST, MAINE 04915
131 Church Street

CODE & PLANNING DEPARTMENT

Phone:(207)338-1417 ext. 125
Fax:(207)338-1605
Email: planningandcodes@eityofbelfast.org

May 8,2019
Carol DiBello
Submerged Lands Coordinator
Submerged Lands Program, Bureau ofParks and Lands
Maine Dept of Agriculture, Conservation and Forestry
22 SHS
Augusta, ME 04333
RE: Nordic Aquafarms, Inc. Intake/Outfall Pipe Proposal - Revision
Dear Ms. DiBello:
The Belfast City Council, at its Council meeting of May 7, 2018, authorized me to submit
comments on behalf of the City and City Council regarding the revised Nordic Aquafarms, Inc
request for a submerged lands lease permit. The City, in offering these comments, is not taking
a position in support of or in opposition to the project or permit application. There are, however,
several issues that the City would like to ensure that the Bureau of Parks and Lands (BPL)
considers in rendering a decision on this application. In addition, we offer responses to several
comments regarding City Zoning requirements and permit requirements made in a letter to you
dated April 24, 2019 from David Losee and in comments submitted in a letter to you dated May
1,2019 from Kim Ervin Tucker(on behalf of Upstream Watch and the Maine Lobstering Union)
dated May 1, 2019. The City, as the local regulatory authority on City Zoning and the
governmental entity responsible for issuing road opening permits, believes that we should make
you aware of our position on such matters.
In early April 2018 you reached out to the City and asked if the Belfast Harbor Advisory
Committee had any comment to offer on the current Nordic Aquafarm application. The Harbor
Advisory Committee considered this application at its meeting of April 24, 2018, accepted
comment from persons who attended the meeting (4 persons offered comment), and then
discussed and considered its comments. The Harbor Advisory Committee identified 3 overall
concerns. As the Harbor Advisory Committee is an advisory Committee to the Belfast City
Council, they presented their comments as recommendations to the City Council and asked that
the Council consider supporting such and to offer said comments to the BPL. The Council, at its
meeting of May 7, voted to support the Harbor Committee's concerns.
The City asks that the BPL consider the following concerns in rendering its decision on the
Nordic Aquafarm application:
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1) The project will involve the installation of underwater pipelines, some of which will be
buried, and some of which will be exposed. The City asks that the area in which all three
underwater pipes are located by well marked with buoys to prevent fouling of fishing gear or
anchors, and that the end points of all pipes similarly be well marked.
2) The City has received information that there may be mercury buried in the bottom of the Bay
where the pipelines are proposed to be installed. The City has concerns that dredging
associated with the installation of the intake and discharge pipes could result in the potential
release of mercury deposits and that the release of mercury could have an adverse impact on
the lobster fishery in the area. The City asks that the BPL work with all appropriate agencies
to assess and further research this issue.
3) The City has heard concerns that the discharge from the proposed discharge pipe may
increase water temperature in the surrounding area. We are concerned that an increase in
water temperature could have an adverse impact on the lobster fishery in the area. The City
believes that this issue warrants further research by appropriate agencies and that the BPL
consider this concern in its decision.
The City recognizes that the BPL may not independently have the resources or expertise to
research the above concerns and that some may be issues that are more within the regulatory
purview of other agencies. That said, the BPL could assist in ensuring that the issues that you
consider in rendering a decision on a permit, particularly unreasonably interfering with fishing or
other existing marine uses of the area, are fully explored and researched.
The Code and Planning Department reviewed the current Permit application submitted to the
BPL and also has reviewed some of the comment provided to the Bureau, some of which also
was provided directly to either the Belfast Harbor Advisory Committee or to the City Council.
In our review of the letter dated April 24 from David Losee and the letter dated May 1 from Kim
Ervin Tucker, copies attached (excerpt of Tucker letter), we identified 3 specific comments that
directly involve an interpretation/application of City Ordinance requirements or issues associated
with City permitting authority. The Council, at its meeting of May 7, voted to provide City
comment on these concerns. Our intent is to ensure that the BPL, ill its deliberations, is aware of
how the City would interpret the local Ordinances or local permitting requirements that are in
question.
Losee Continent 6a. Nordic must cross US Route 1 with its pipesfrom the west side where its
treatment plant is proposed to the east side where Penobscot Bay isfound. Nordic does not have
permission to cross over, under or across US Route I.
Tucker Continent b (Page 20 of letter). NAF has no right to cross U.S. Route I, a federal
highway, with its pipelines and, to date, has failed to submit proof that it even has sought a
permitfrom any regulatory agency with the authority to grant necessary permits.
City Response: The Maine Dept of Transportation has determined that the City has jurisdiction
over the section of Route 1 where the Nordic intake and discharge pipes will be constructed.
This section of Route 1 is located within the Urban Compact zone. The City, in the Urban
Compact Zone, is responsible for making decisions regarding concerns such as the issuance of
driveway/entrance permits and road opening permits. The City, on November 8, 2018, provided
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a letter to Cianbro Corporation (Nordic contractor), that identified overall City terms for issuing
a road opening permit for Route 1 (Northport Avenue). On February 20, 2019, the City issued a
conditional road opening permit for the work that Nordic Aquafarm proposes in Route 1. I have
attached the February 20, 2019 Road Opening Permit that the City has issued for the Route One
work. The approved Permit identifies the Conditions of Approval that apply to the City Road
Opening Permit. We believe that Nordic Aquafarm has secured the necessary permit rights from
the City to install the proposed pipelines within the bounds of the right-of-way for U.S. Route
One.
Losee Comment 6e. The easement location on the Eckrote property runs generally along the
southerly bound of that parcel. Much of the easement is within 45' of the side line of the
property. Construction this close to a property line is prohibited by the zoning rules ofthe City
ofBelfast.
Tucker Comment c (Page 20). Use ofNAPS purported 25foot permanent easement across a
limited portion of the upland property owned by the Eckrote's to install its proposed pipes is
illegal because it violates the City's 50-foot side-yard setback zoning requirementsfor accessory
structures in the revised Belfast zoning ordinances.
City Response: The Eckrote property is located in the Residential II zoning district (reference
attached excerpt of zoning map). This property has been located in the Residential II zoning
district since 1985. The City did not change the zoning district classification for this property
when it adopted amendments to its Zoning (Chapter 102) and Shoreland (Chapter 82)
Ordinances on April 17, 2018 and October 16, 2018; most of these amendments are associated
with the Nordic Aquafarm project. The side line setback from a property line in this zoning
district is 15 feet (not 50 feet), and this setback requirement has not changed since 1985.
Continuing, the improvements that Nordic Aquafarms proposes are buried pipelines. The City
has never required any buried infrastructure to comply with setback requirements from a
property line.
I also note that the City has not yet received a permit application from Nordic Aquafanns for any
local zoning or shoreland permits. Thus, the City is uncertain of the final location of any
pipeline that may be proposed to be installed on the Eckrote property. The Belfast Planning
Board will be responsible for the review of such permit applications. The Planning Board will
make the decision regarding how the project location does or does not comply with City
Ordinance requirements. Thus, in responding to this issue, the City simply notes that the correct
side line setback for the RES-II zone is 15 feet (not 50), and that it is City staffs opinion that
even this amount of setback would not apply because this is a buried pipeline.
Losee Commentf. The Nordic pipeline would be constructed within the proposed easement.
The zoning rules ofthe City of Belfast prohibit any commercial or industrial accessory use in a
residential zone. The Ekrote parcel is (in) a residential zone.
Tucker Comment d (Poke 20 & 21). Use ofNAF's purported easement across upland property
owned by the Eckr•otes to install its proposed pipelines is illegal because the intake and outfall
pipes are not accessory structures ofa permitted principal residential use in the RES II zone, but
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rather an illegal extension ofan accessory structure that is an essential and integral accessory
structure of an industrial use that is not permitted within the RES II Zone and is proposed to
extend offthe lot on which the principal use ofthe accessory structure is attached -- in violation
ofBelfast zoning ordinances controlling land use.
City Response: The City, on October 16, 2018 (and previously on April 17, 2018) adopted
specific amendments to both its Zoning Ordinance for the Residential II zone (Chapter 102,
Zoning), and to its Shoreland Ordinance for the Limited Residential District (Chapter 82,
Shoreland), to allow the installation of both significant water intake and significant water
outfall/discharge pipes in both the Residential II and Limited Residential Districts. The City also
adopted amendments to Chapter 66, General Provisions, and Chapter 82, Shoreland, to define
what constitutes a significant water intake and a significant water discharge pipe. The definition
the City adopted for a significant water intake or significant water discharge pipe is as follows:
"SIGNIFICANT WATER INTAKE OR SIGNIFICANT WATER DISCHARGE/ OUTFALL
PIPE. A water intake or water discharge/outfall pipe used by a private person to service at
least 50,400 gallons during any week and 36,000 gallons on any day that originates onshore
and crosses above or below ground in or through a waterbody or land area identified on the
City Official Shoreland Zoning Map or Official Zoning Map and that is subject to Shoreland
regulation."
All of the Eckrote property on which Nordic Aquafarms proposes to install its pipelines is
located in the Residential H zoning district and most of this property and all of the area that may
be affected by the proposed pipelines is located in the Limited Residential District of the
Shoreland zone. The pipelines that Nordic Aquafarms proposes to install will involve the intake
of volumes of water and the discharge of volumes of wastewater that greatly exceed the volumes
identified in the definition of a Significant Water Intake or Significant Water Outfall/Discharge
Pipe identified the adopted City definition. The City finds that the Ordinance amendments it
adopted do not support the allegation in the Losee and Tucker letters.
The City of Belfast appreciates the opportunity to offer comment on this application. If you have
any questions regarding the City's comments I ask that you direct such to me at 338-1417 x 125,
or at wmarshall@cityofbelfast.org.
On behalf of the City Council,

,
t2
Wayne Marshall
Director, Code & Planning
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applicant did not have, or no longer has, sufficient title, right or interest." 06-096 C.M.R. ch.
2.11.D.
Indeed, pursuant to the BPL rule, a loss of TRI in the upland property, suffered at any
time after a Submerged Lands lease or easement from BPL is granted, will extinguish the
submerged lands lease entirely. Specifically, the BPL rule states in relevant part that: "[I]f the
holder's right, title or interest in the upland terminates, then the lease or easement shall be invalid
and all leasehold or easement interest in the Submerged Lands shall be extinguished." 01-670
C.M.R. ch. 53,§ 1.6.B.1(b). The language is not discretionary.
Here, NAF's third pipeline(s) route is as lacking in TRI as their first two proposed routes
and their application for a Submerged Lands lease and any filed DEP applications is contrary to
law and must be rejected accordingly.
VII. SUMMARY OF NAF'S ADDITIONAL"TRI" DEFICIENCIES
COMMON TO ALL THREE PROPOSED PIPELINE(S)ROUTES
For at least the following reasons, NAF does not have, and cannot acquire, access to
Penobscot Bay through the intertidal lands located between the upland property owned by the
Eckrotes and Penobscot Bay:
a. A review of the relevant deeds from the Waldo County Registry of Deeds
reveals that the intertidal land between the high water mark along the
Eckrotes' upland lot and Penobscot Bay is not owned by Janet and Richard
Eckrote, meaning that neither the Eckrotes' Easement to NAF or its
subsequent letters and/or the alleged acknowledgement from the Eckrotes
relating to the intended scope of the Easement option give NAF sufficient
TRI in the upland property adjacent to the littoral zone in which the
submerged lands lease is sought by NAF.
b. NAF has no right to cross U.S. Route 1, a federal highway, with its
pipelines and, to date, has failed to submit proof that it even has sought a
permit from any regulatory agency with the authority to grant the
necessary permits.
c. Use of NAF's purported 25-foot permanent easement across a limited
portion of the upland property owned by the Eckrotes to install its
proposed pipes is illegal because it violates the City's 50-foot side-yard
setback zoning requirements for accessory structures in the revised Belfast
Ordinances.
d. Use of NAF's purported easement across upland property owned by the
Eckrotes to install its proposed pipes is illegal because the intake and
outfall pipelines are not accessory structures of a permitted principal
residential use in the Res II Zone, but rather an illegal extension of an
accessory structure that is an essential and integral accessory structure of
an industrial use that is not permitted within the Res II Zone and is
20

proposed to extend off the lot on which the principal use of the accessory
structure is attached -- in violation of the Belfast zoning ordinances
controlling land use.
e. Use of NAF's purported easement across upland property owned by the
Eckrotes to install its proposed pipes is illegal, because the Eekrotes.
property is encumbered by a covenant that runs with the land in perpetuity,
imposed by a deed from Harriet L. Hartley to Fred R. Poor (Janet
Eckrote's grandfather), located at Vol. 452, Page 205 (See Composite
Exhibit A), restricting the use of this land to residential use only and
prohibiting any for profit business to be conducted on this parcel, in
perpetuity, without prior permission of Harriet Hartley's heirs and assigns,
including the current owners of two adjacent properties. This covenant
cannot be altered by changes in any local zoning ordinances.
Note: Subparagraphs b, c, and d above were discussed in Comment Number 1 by
Upstream Watch and the Maine Lobstering Union, incorporated herein as if fully set
forth. Said Comment Number I was dismissed by BPL clearly contrary to law. Upstream
Watch and the Maine Lobstering Union reserve their rights to contest the dismissal of
Comment Number 1 by BPL in this proceeding, any ancillary proceeding, or in an
independent proceeding oftheir choosing.
CONCLUSION
For the foregoing reasons, NAF's application for a submerged lands lease should be
dismissed for lack of TRI. This application can be resubmitted if NAF obtains TRI in properly
zoned land at a future time. However, in the absence of administrative standing now, no further
substantive review is appropriate by any State agency at this time.
Respectfully submitted,

Kimberly J. Ervin Tucker
Maine Bar No.6969
48 Harbour Pointe Drive
Linc91nville, Maine 04849
P: 202-841-5439
k.ervintucker@gmail.com
Copies of this filing are being jointly filed with.appropriate staff of DACF
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Carol DiBello, Submerged Lands Coordinator
Submerged Lands Program, Bureau of Parks and Lands
Maine Department of Agriculture, Conservation & Forestry
22 State House Station, Augusta, Maine 04333
RE: Submerged Lands Lease Application
Nordic Aquafarms,Inc.
Dear Carol:
This letter conveys"Comment #2" by Upstream Watch and the Mane Lobstering Union concerning
the application of Nordic Aquafarm, Inc.for a submerged lands lease in the City of
Belfast and Town of Northport, Maine.The Comments' author is Attorney Kim Ervin
Tucker.The points below are a summary of what is explained at length in Comment #2.
Comment #2 makes the following points, each with supporting documentation and/or caselaw.
1. Nordic Aquafarms proposes to construct a water treatment and pumping facility on land
currently owned by the Belfast Water District on the west side of Route in the southern most
extreme of the City of Belfast.
2. Nordic proposes to discharge its wastewater through a 36" pipe in to Penobscot Bay. Nordic
proposes to withdraw water from Penobscot Bay in two(2)30" pipes alongside its discharge
pipe.
3. The submerged land under Penobscot Bay, beyond the mean low water line, on which Nordic
would place its pipes, is held in a public trust for all the people,for which the State of Maine
asserts that it is Trustee. Placement of pipes on the land held in a public trust for the people of
the State of Maine requires a lease from the State.
4. The State of Maine designated the Department of Agriculture, Conservation and Forestry
(DACF), Bureau of Parks and Lands(BPL) as the State's agentfor such leases. BPL has
promulgated Rules to define the leasing process.
5. A fundamental rule ofthat leasing process is the requirement that an applicant demonstrate it
has sufficient "title, right, or interest"(TRI)to cross all properties between the applicant and the
submerged lands it wishes to lease. If an applicant cannot demonstrate sufficient TRI, its
application is insufficient and must be rejected. in this case, Nordic has no interest at all in the
intertidal land, so there can be no question about whether the interest is "sufficient". If there is
no interest at all, there is no basis for Nordic's application.
6. Nordic has failed to meet its TRI burden, and Nordic cannot meet its TRI burden. Here is why.

a. Nordic must cross US Route 1 with its pipesfrom the west side where its treatment
plant is proposed,to the east side where Penobscot Bay is found. Nordic does not have
permission to cross over, under or across US Route 1.
i. For this reason, Nordic has no TRI.
b. Assuming it can cross US Route 1, Nordic must cross land of Janet and Richard Eckrote.
The Eckrotes own land running from US Route 1 to the mean high-water line of
Penobscot Bay.See the Eckrote deed — attached. As the deed reveals,the Eckrotes do
not own the land between the mean high-water line and the mean low water line. The
Eckrotes granted to Nordic an option to purchase an easement over the southern
portion oftheir land, butthat proposed easement stops at the mean high-water line. It
has to stop there. That is all the Eckrotes own_ The Eckrote easement cannot get Nordic
to the mean low water line and so Nordic cannot reach the submerged land that the
State might lease to It.
i. For this reason, Nordic has no TRI.
c. Nordic recently submitted two writings by which it attempted to show thatthe Eckrotes
wanted to give to Nordic whatever interest they had in and to the intertidal zone
between their property and the Bay but, since they don't own any interest in the
intertidal land,the writings are meaningless.
i. For this reason, Nordic has no TRI.
d. In addition, the Eckrote land is restricted to residential uses. "The lot or parcel ofland
herein described is conveyed to Fred R. Poor(predecessor in title to the Eckrotes) with
the understanding it is to be used for residential purposes only,that no businesses for
profit are to be conducted there unless agreed to by Harriet L. Hartley, her heirs and
assigns". Pipes are not residences. You can't live in them.
1. For this reason, Nordic has no right to use the Eckrote land for a commercial or
industrial pipe.
e. The easement location on the Eckrote property runs generally along the southerly
bound of that parcel. Much of the easement is within 45'of the side line ofthe
property. Construction this close to a property line is prohibited by the zoning rules of
the City of Belfast.
For this reason, Nordic has no right to construct its pipe within the proposed
easement.
f. The Nordic pipeline would be constructed within the proposed easement.The zoning
rules of the City of Belfast prohibit the use of any commercial or industrial accessory use
in a residential zone.The Eckrote parcel is I a residential zone.
i. For this reason, Nordic has no right to use the Eckrote rand for a pipeline.
g. The land in the intertidal zone between the Eckrote land and the Bay is owned byieffrey
Mabee and Judith Grace. Mr. Mabee and Ms. Grace strongly object to Nordic's attempt

to trespass on their land and will resist any attempt by Nordic or the State of Maine to
do so.
I. For this reason, Nordic has no TR1.
h. The Mabee/Grace land is subject to a Conservation Easement in favor of Upstream
Watch,a non-profit corporation located in Belfast. Upstream Watch has enforcement
rights and is authorized to protect the use of the conserved land.
.
i For this reason, Nordic has no TRI,as required by law.
The point Is this: had Nordic submitted any modicum of evidence'in the form of a title search(we know
that Nordic,through its lawyers, had one performed over a year ago), or surveys(we know that Nordic
or its consultants had at least4 surveys prepared in the last year), BPL would know Nordic has no rights
in the critical intertidal land.Title or right or interest is not, nor can it be "Sufficient" if it does not exist.
Nordic's application is Insufficient as a matter of law.There is no discretion involved.

Public Works
Tel: 338-2375
Fax:338-0251

CITY OF BELFAST,MAINE 04915
City Hall

115 Congress St.

131 Church Street

Permit to Open Street
NordiAqualarms,
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agree to repair any and all damage done to

NckuttpigulaTgkie USIQuipjanao
a Foximate y 150

Tel:(207)338-3370
Fay(207)338-6222

for

tgl

tmj2jtric
at

r gejgrAjera

width fapproximately 44 feet.(150'X 44')
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(sidewalk,street/road) during the construction or utilities to be installed forthe
Nordic Aquafarms aquaculture project.
I agree to completely backfill all trenches excavated across US Route 1

(At these locations)

All these will be repaired back to the original design when project is completed unless approved by the City ofBelfast.
Signed:
Date February 13,2019

Owner or Project Manager

Phone:(8601625-1908

Ed Cotter,ProiectDirector — Nordic Aquafaxms,Inc.
Print Name

Calculated and reviewed By:

Signed:
Public Works Director or Agent

Paid: $

Permit Fee:$

Check #
Method ofPayment

Eee

/9 _.165 x 8800

$96,800

Permits are calculated on the following:

Needs at least 4" ofPavement back intrench
And 24" of4" gravel compacted.

Length X Width divided by 9 X.165 X $800.00 = • Permit Fee
minimum fee of $1,000.00 per opening will be charged regardless ofcalculated fee.
Permit fee is refundable after completion of project and a final inspection by Public Works Director. Project must be
found to be satisfactory to the City ofBelfast.
DPOLIC

ssued between October 15th and May 151,the fee.,

will be held until after May_15th when a final iospectiog can be completed.(This is to
allow for mound frost and anf settling ofthe
CC: City Clerk's Office and Planning &Development Office

40' wide temporary
bypass two 14' lanes
w/ 6'shoulders to accomodate
traffic during trench activity (Typ.)

18' wide temporary
trench under Route 1

taefarr6§7
oprnent

40' wide temporary
construction easement
(TYPO
25 wide permanent
seawater piping easement
(TYP.)

Nordic Aquafarms
Route 1 Tempory

211312019

Construction Bypass Sketch
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ADDITIONAL TERMS AND CONDITIONS
CONDITIONAL ROAD OPENING PERMIT TO NORDIC AQUAFARMS
ISSUED BY BOB RICHARDS,PUBLIC WORKS DIRECTOR
FEBRUARY 20, 2019

Bob Richards, Public Works Director, City of Belfast, has reviewed the February 13, 2019 Road
Opening Permit application submitted by Nordic Aquafarms. He has approved the Conditional
Issuance of this Permit and has signed the Permit application on behalf ofthe City. City issuance
of the Conditional Road Opening Permit is subject to Nordic Aquafarms complying with the
following Additional Terms and Conditions.
1. Nordic Aquafarms shall provide the City detailed engineering and construction plans for the
installation of two discharge pipes and 1 intake pipe for all areas located within the City
right-of-way for Northport Avenue (Route One). Nordic Aquafarms shall provide said
plans to the City a minimum of twenty-one calendar days prior to the start of any
construction. The City will review the construction plans and identify any concerns that it
may have regarding the proposed construction. The City Director of Public Works must
approve the construction and engineering plans before Nordic Aquafarms can initiate any
construction. The construction and engineering plans, at a minimum, shall include the
following information:
1.1 The location and depth ofthe installed pipes.
1.2 The location and size/width ofthe trench cut on Northport Avenue.
1.3 Description of fill materials that will be installed in the trench cut, particularly the top 3
feet of the cut, and how said materials will be compacted.
1.4 Description of how replacement paving will be installed, including the type of
pavement materials and the thickness of the pavement. City requires the replacement
asphalt that is installed to be equal to the depth and quality of existing pavement, and
will make the final determination regarding the depth of replacement asphalt that must
be installed after inspecting the road cut made during project construction.
1.5 Plans must identify the location of other utilities in the road, such as the existing water
line, and other infrastructure within the road right-of-way, such as culverts, drainage
swales, utility poles and the like, and how the project will avoid adverse impacts to said
utilities.
1.6 The plan must identify erosion control measures that will be installed and how the
contractor will maintain the erosion control measures during project construction.
2. The engineering and construction plans (reference 1 above)submitted by Nordic Aquafarms
shall include a narrative description that, at a minimum, addresses the following concerns:
2.1 Description of when construction will occur. City prefers that construction occur before
Memorial Day or after Labor Day. If construction is proposed between Memorial Day
and Labor Day, Nordic Aquafarms shall be required to demonstrate why construction
needs to occur during that time period and measures that Nordic Aquafarm shall take to
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address public safety and traffic concerns associated with the increased traffic volumes
that occur during that time of year.
2.2 A description of the length of time to complete construction and a schedule for all
construction activities. The schedule also shall identify any proposed construction
activities that would occur at night and how Nordic Aquafarms would conduct nighttime activities, including how the potential adverse impacts on area residents from
night-time construction would be addressed.
2.3 The project construction narrative must identify a traffic management program. The
program must identify who will perform these services and devices that will be used to
safely manage traffic.
2.4 The narrative must identify the contractor that Nordic Aquafarms will engage to
perform project construction work. The City shall be provided a list of contact
information for all persons involved with project construction, including a 24 hour
emergency contact person.
3. Nordic Aquafarms, upon final City approval ofthis Conditionally issued permit, and prior to
the start of any construction, shall provide the City a check for the total amount of the
'escrow account' associated with issuance of a permit. The estimated amount of this fee is
$96,800; reference Conditional Permit Application. The Public Works Director, in his
review of the final project construction and engineering plans referenced in above, shall
determine if this estimated fee is accurate or if any adjustments to the amormt of the fee
(greater or lesser amount) are warranted. Post completion of project construction, the City
Public Works Director shall determine when or if it is appropriate to release any or all of the
funds in this 'escrow account', or if the City must use any or all of the funds to make repairs
to the construction work performed by Nordic Aquafarms and its contractor(s).
4. The Public Works Director, at his discretion, shall have the authority to engage the services
of City Engineer, Olver Associates, to conduct a peer review of the adequacy of the
construction and engineering plans (reference I above) prepared by Nordic Aquafarms. If
the Public Works Director deems that a peer review is warranted, Nordic Aquafarms shall
be responsible for paying any and all costs associated with the services provided to the City
by Olver Associates. If the Public Works Director chooses to require a peer review, Nordic
Aquafarms shall provide the City a check in the amount of the estimated cost of such
services at the time that the Public Works Director determines the services are necessary. If
the cost of services provided by City Engineer exceeds the estimated cost of services,
Nordic Aquafarms shall be responsible for paying all additional costs incurred by the City.
If the cost of services are less than the estimated cost, the City shall return all unexpended
funds to Nordic Aquafarms.
5. The Public Works Director, at his discretion, shall have the authority to engage the services
of City Engineer, likely Olver Associates, to inspect project construction performed by
Nordic Aquafarms and its contractor(s) associated with the installation of the intake and
discharge pipes in the City right-of-way and the repair of the existing road and
infrastructure, and to assess if said work satisfies City requirements. If the Public Works
Director deems that inspection services are warranted, Nordic Aquafarms shall be
responsible for paying any and all costs associated with the services provided to the City by
2

the engineering firm selected by the City. If the Public Works Director chooses to require
inspection services be provided by City Engineer, Nordic Aquafarms shall provide the City
a check in the amount of the estimated cost of such services at the time that the Public
Works Director determines the services are necessary. If the cost of services provided by
City Engineer exceeds the estimated cost of services, Nordic Aquafarms shall be responsible
for paying all additional costs incurred by the City. If the cost of services are less than the
estimated cost, the City shall return all unexpended funds to Nordic Aquafarms.
6. It is expressly understood that City issuance of this Conditional Road Opening Permit is
based upon information provided to the City by Nordic Aquafarms in their February 13,
2019 Road Opening Permit application. The City, following its review of the additional
information that must be submitted by Nordic Aquafanns to satisfy requirements of this
Permit application and the accompanying Additional Terms and Conditions, shall have the
authority to revise any or all of the Additional Terms and Conditions identified in this
Conditional Permit issued on February 20, 2019, and to establish any new Terms and
Conditions that should apply to the final Road Opening Permit.

3

This is the adopted Official Zoning Map for the City of Belfast; reference
City Code of Ordinances, Chapter 102, Zoning, Section 102-4.
This map includes all amendments adopted to the Official Zoning Map through
October 16, 2018, and replaces the Official Map that was published in April 2016
that identified changes through May 5, 2015.
Questions regarding this map, as such as has been amended, should be directed
to the City of Belfast, Code and Planning Department, 338-1417 x 125.
The only change from the Map published in April 2016 is to eliminate the former
Industrial IV zoning district and to establish the Route One South Business Park
zoning district; reference Council vote of October 16, 2018.
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May 16, 2019
Erik Heim
President, Nordic Aquafarms
Via email @:erik.heim@nordicaquafarms.com
RE:

Ownership of Intertidal Zone in front of Eckrote Property
Northport Avenue, Belfast, Maine

Dear Mr. Heim:
I am writing this letter to you at the request of David Kallin, Esq. of Drummond Woodsum. The
purpose of this letter is to address a conclusion made by another surveyor, Donald R. Richards,
PLS of Richards, Cranston & Chapman, LLC, in a letter to David Losee, Esq. dated April 30,
2019 that the intertidal zone in front of the Eckrote property is owned by Jeffrey R. Mabee and
Judith B. Grace. I disagree with Mr. Richards' conclusion.
The property in Belfast along the shore of Penobscot Bay from the Little River northerly for more
than 1,600 feet (this would end more than four current-day parcels northerly of the Eckrote
property) was owned in 1946 by Harriet L. Hartley.
The first parcel that Hartley conveyed along this shoreline included the shore frontage now
owned by the Eckrotes(Tax Map 29, Lot 36) and Lyndon G. Morgan(Tax Map 29, Lot 35) and
was described in a deed to Fred R. Poor dated January 25, 1946 and recorded in Book 452, Page
205 ofthe Waldo County Registry of Deeds. Mr. Richards interprets this deed as severing the
intertidal zone or flats from the upland. Mr. Richards concludes that Hartley retained the flats in
front of the upland she conveyed to Poor.
The series of conveyances thereafter, do not support the conclusion that the intertidal zone would
convey to the predecessors in interest of Mabee/Grace. The second parcel that Hartley conveyed
along this shoreline included the shore frontage now owned by Helmers(Tax Map 29, Lot 34),
Kent(Tax Map 29, Lot 33), Giles(Tax Map 29, Lot 32)and a small amount beyond Giles
northerly line. This second parcel was described in a deed to Sam M. Cassida dated October 25,
1946 and recorded in Book 438, Page 497 of the Waldo County Registry of Deeds. This deed
from Hartley to Cassida clearly conveyed the flats with the upland by stating "Also conveying
whatever right, title or interest I may have in and to the land between high and low water marks
ofPenobscot Bay infront ofthe above described lot". This conveyance created a boundary line
across the flats between the flats northerly of this line that were conveyed to Cassida and the flats
southerly of this line that Hartley would have still owned in front of Poor(now Eckrote and
Morgan) and southerly to the Little River.
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The third parcel that Hartley conveyed along this shoreline included the shore frontage now
owned by Theye(Tax Map 29, Lot 37)and Mabee/Grace(Tax Map 29, Lot 38). This third
parcel was described in a deed to William P. Butler and Pauline H. Butler dated September 22,
1950 and recorded in Book 474, Page 387 of the Waldo County Registry of Deeds. This deed
from Hartley to the Butlers described the land being conveyed as "Northerly by land ofFred R.
Poor; easterly by Penobscot Bay; southerly by Little River and westerly by the Atlantic Highway,
so-called". Mr. Richards concluded that this description "necessarily includes the shore and the
flats infront ofthe Eckrote property and northerly to the extent ofthe Fred R. Poor tract". I
disagree. The call to be bounded by Penobscot Bay does cause the conveyance to include the flats
with the upland. However, I believe that the northerly limit of the flats that were conveyed to the
Butlers should be determined by applying what is known as the Colonial Method, which would
create another boundary line across the flats, as happened in the Cassida deed. The westerly or
landward end of this boundary line is at the common corner between the land conveyed to Poor
and the land conveyed to the Butlers at the high water mark. This would be a boundary line
between flats owned by the Butlers to the south and land retained by Hartley to the north.
The description in the deed to the Butlers is what is sometimes referred to as an "abutters
description". It is not a "metes and bounds" description that would include measurements
around the property. In an abutters description the boundaries are described by calling for the
adjoining property owners or monuments around the perimeter of the property being described.
If Harriet Hartley had intended to convey to the Butlers the flats in front of the land she had
conveyed to Fred R. Poor, the abutters description would have also stated Northerly by land of
Sam M Cassida since Cassida was a northerly abutter to Hartley's remaining flats.
It is common for deeds conveying land along the shore, even when the language in the
description clearly includes the flats, to not specify what portion of the flats is being conveyed.
When the description fails to clearly describe the boundaries of the flats being conveyed, Maine
courts have long held that the method for determining those limits, or the direction of the
property line from high to low water, is the Colonial Method.1 Since the abutters description
from Hartley to the Butlers does not call for Cassida as a northerly abutter, it reads like a deed
describing the upland portion being conveyed along with a call to the Bay, which would include
the flats in front of that upland, but that does not clearly describe the limits of the flats being
conveyed. Again, this is a common method of describing shorefront properties without defining
the direction of the property line being created across the flats.
Ernest J. and Marjorie N. Bell, successors in title to the Butlers, conveyed what is now the Theye
property to John and Catherine Grady in 1964(Book 621, Page 288) without the flats. The Bells
then conveyed their remaining property to Willis C. and Virginia K. Trainor in 1966(Book 652,
Page 116) by using the same abutters description that had been used in the Hartley to Butler deed
and then excepted what they had conveyed to the Gradys in 1964. This same language has been
carried forward to the deed to Jeffrey R. Mabee and Judith B. Grace(Book 1221, Page 347)
resulting in Mabee and Grace owning the flats in front of their upland property and the flats in
front of the Theye's upland property.

Emerson v. Taylor, 9 Me.42(1832); Portsmouth Harbor, Land & Hotel Co. v. Swift, 82 A. 542, 109 Me. 17
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I should also point out that, separate from a record title issue, the Eckrotes may have an adverse
possession claim to the intertidal zone in front of their property. I have been told, but have not
independently verified, that one the Eckrotes is a grandchild of Frederick Poor. It appears that
the Eckrote property has been in the same family since the conveyance from Harriet Hartley.
There is a plaque on the house near the shore that says "The Eckrote House, Est. 1949"
suggesting the age ofthe house. There are two sets of steps leading to the shore from the upland
near the house. One set is a combination of stone and wood. The other is a set of stone steps.
Both sets of steps appear to have been there a long time. Your legal counsel will be able to help
you review this information along with their own research to help determine the status of the
actual ownership of the intertidal zone in front of the Eckrote property.
Sincerely,
Gartley & Dorsky Engineering & Surveying,Inc.

James A. Dorsky, PLS
Senior Vice President

Cc: David M. Kallin, Esq.
Drummond Woodsum
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David M. Kallin
Admitted in ME
ATTORNEYS AT LAW

207.253.0572
dkallin@dwmlaw.com
84 Marginal Way, Suite 600
Portland, Maine 04101-2480
207.772.1941 Main
207.772.3627 Fax

May 16, 2019
Carol DiBello
Submerged Lands Coordinator
Submerged Lands Program, Bureau of Parks and Lands
Maine Department of Agriculture Conservation and Forestry
22 State House Station
Augusta, ME 04333
RE:

Nordic Aquafarms, Inc. Submerged Land Lease
Application

Dear Coordinator DiBello:
At the Bureau of Parks and Land's("Bureau") request, this letter responds to right, title,
and interest issues in the intertidal zone raised with regard to the submerged lands lease
application of Nordic Aquafarms, Inc.("NAF").
Here, NAF's administrative standing is being challenged under opponents' interpretation
oftwo aspects of a deed to Fred R. Poor dated January 25, 1946 and recorded in Book 452, Page
205 of the Waldo County Registry of Deeds. The first is an alleged severance of the intertidal
zone from the upland, and the second is an alleged private restrictive covenant contained in that
deed. Even if the Bureau could look to a prior deed from 1946 as part of its standing analysis,
which it cannot do,see Britton 1, 2009 ME 60,116 & n.3, neither issue impacts NAF's
administrative standing.
The submission by Upstream Watch and Maine Lobstering Union includes a letter from
the surveyor Don Richards that concedes that the 2012 deed to the Eckrotes creates "color of
title" to the intertidal zone through its use of a monument "along said Bay." This color of title
definitively establishes sufficient right, title, and interest for administrative standing, even if that
"color of title" were later determined in a Court action to be, in Mr. Richards' words,"only a
semblance of title based on a defective description." Moreover, I disagree with Mr. Richards'
conclusion that the chain of title to Jeffrey R. Mabee and Judith B. Grace that was bounded
"northerly by land of Fred R. Poor" could be read to describe the intertidal zone in front of the
land formerly owned by Fred R. Poor.
1. The Right, Title and Interest Standard is a Low Bar
The administrative standard for sufficient right, title, and interest differs dramatically
from an actual determination of property rights. The mere possibility (such as the arguments
created here by project opponents) that applicants do not have the actual rights to use the
property as they seek, and that approval might later be revoked, does not deprive applicants of
administrative standing or defeat a showing of sufficient right title and interest. Southridge Corp.
800.727.1941 I dwrniaw corn
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v. Bd. ofEnvtl. Prot., 655 A.2d 345, 348(Me. 1995). This is in part because it "is an elementary
principle of administrative law that an agency has only those powers expressly conferred by
statute or such as arise therefrom by necessary implication to allow the agency to carry out the
powers accorded them" and is "not the proper forum to determine existing property rights" in a
contested strip of land. Rockland Plaza Realty Corp. v. LaVerdiere's Enterprises, Inc., 531 A.2d
1272, 1273-74(Me. 1987).
Indeed, when adjudicating disputes over claims resulting from the grant of a submerged
lands lease, the Law Court declined to consider arguments that an upland owner is deprived of
standing by prior deeds in a chain of title indicating that the upland owner's property does not
extend to the low-water mark. Britton v. Dep't ofConservation, 2009 ME 60,¶ 6 & n.3, 974
A.2d 303, 306, as revised (July 9, 2009)(Britton I). In Britton I, the Court held that a 1999 deed
into the Brittons which unambiguously bounded their property on "the York River" precluded an
attack on their judicial standing to assert that a pier allowed pursuant to a submerged lands lease
impaired their riparian right of access to their upland over the intertidal zone. Likewise here, the
Eckrotes' deed dated October 15, 2012 used Penobscot Bay as the seaward monument, with the
call "Thence southwesterly along said Bay a distance offour hundred twenty-five (425)feet."
Thus,just as the Brittons' 1999 deed was sufficient to establish standing in a dispute over a
submerged lands lease, so too is the Eckrotes' 2012 deed sufficient to establish administrative
standing for a submerged lands lease application. It clearly follows that NAF's option to
purchase an easement from the Eckrotes is sufficient to establish administrative standing: both
the Law Court and the Superior Court have recognized that an option to purchase an easement
confers sufficient right title and interest for administrative review. Murray v. Inhabitants ofthe
Town ofLincolnville, 462 A.2d 40,43(Me. 1983); Nangle v Town of Windham, No. CUMSCAP-15-0040, 2016 WL 1706549, at *5 (Me.Super. Feb. 23, 2016)(collecting cases). The Nangle
Court contains a thorough discussion of administrative standing generally.
2. A Private Covenant Cannot Deprive an Applicant of RTI
The Law Court has held that the existence of a private covenant cannot destroy
administrative standing. Our Way Enterprises, Inc. v. Town of Wells, 535 A.2d 442,444
(Me.1988). This same line of cases also observes that, because the Bureau is not a grantee of
any private restrictive covenant, the Bureau cannot take private covenants into account when
acting pursuant to its delegated authority under a statute enacted through the Legislature's
police-power. See Lakes Environmental Association v. Town ofNaples, 486 A.2d 91,96 n. 1
(Me.1984); Whiting v. Seavey, 159 Me. 61,68, 188 A.2d 276, 280(1963). This line of cases led
the Law Court to observe that "it is settled law in Maine" that legislative enactments and private
covenants are separate realms of land use control and that neither directly influences the
interpretation ofthe other. Bennett v. Tracy, 1999 ME 165,¶ 11, 740 A.2d 571,574. Likewise,
the Law Court has cautioned that it is reversible error to apply the Submerged and Intertidal
Lands Act to disputes between abutters regarding riparian rights over the intertidal zone. Britton
v. Donnell, 2011 ME 16, ¶ 4, 12 A.3d 39, 41 (Britton II). Under the reasoning in the above
cases, the inverse is also true: it would be reversible error to apply an analysis of private
covenants to the Bureau's exercise of authority under the Submerged and Intertidal Lands Act.
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3. Title to the Intertidal Zone in Front of the Eckrotes
Though, as discussed above, the Bureau lacks the statutory authority to adjudicate the
meaning of the deed to Fred R. Poor dated January 25, 1946 and recorded in Book 452,Page 205
of the Waldo County Registry of Deeds, the opposition's premise that that deed unambiguously
severs the flats from the upland is wrong. The deed is not unambiguous.
The seaward boundary of that deed is not described by reference to a single monument.
Instead, the two side lot lines terminate in points where a river or gully arguably meet the ocean
itself. The seaward boundary ofthe deed requires analysis of three operative calls as follows:
Thence Southeasterly following the bottom of the gully 275 ft. more or less to an
iron bolt in the mouth of a brook; thence Easterly and Northeasterly along high
water mark of Penobscot Bay 410 ft. more or less to a stake at the outlet of a
gully; thence Northerly up the bottom of said gully 100 ft.
Unlike a deed that unambiguously runs side lot lines "to the high water mark of Penobscot Bay,
thence along the high water mark of Penobscot Bay," which would plainly set the boundary
monument as "the highwater mark of Penobscot Bay," the seaward bound in the Poor deed
actually runs as a line between two monuments:"an iron bolt in the mouth of a brook" and "a
stake at the outlet of a gully." Because the "mouth of a brook" and the "outlet of a gully" are
both points where those watercourses arguable intersect with the ocean itself, it is not possible to
conclude that the four corners of the deed unambiguously demonstrate an intent to sever the flats
from the upland. Absent such unambiguous intent, the presumption under the Colonial
Ordinance would convey the flats together with the upland. This principle was recognized by the
Law Court with regard to streets. Stetson v. City ofBangor,60 Me. 313, 317(1872)(Although
"strictly measured they do not extend beyond high-water mark on the plan" the Court held that
"it was the intention to make a direct and unbroken connection between the street and the river at
all times of the tide." This same reasoning would apply to the "mouth of a brook" and "outlet of
a gully," which would presume that the brook at its mouth and the gully at its outlet make a
connection to the Bay "at all times ofthe tide," and the Court often applies similar interpretative
constructs to roads and watercourses. Inhabitants of Warren v. Inhabitants of Thomaston, 75
Me. 329, 332(1883).
The measurement of410 feet in the 1946 deed is plainly made "along high water mark of
Penobscot Bay," but, as in Stetson, the high water mark does not unambiguously serve as a
boundary monument. In other words, where the side lot lines terminate at the ocean (and are not
limited to the highwater mark) then the measurement "along high water mark ofPenobscot Bay
410 ft. more or less" is simply a convenient place to measure, and does not create an
unambiguous severance of the flats from the upland. Snow v. Mt. Desert Island Real Estate Co.,
84 Me. 14, 24 A. 429,430(1891)(if even one side lot line extends to the water, the presumption
is that the flats pass with the upland); Snyder v. Haagen,679 A.2d 510, 515(Me. 1996). The
2012 Good Deeds survey likewise supports the conclusion that the highwater mark was used for
measurement, but not as a boundary. That survey depicts landward abutters of the Eckrotes, but
does not identify the intertidal zone as separately owned. Instead it labels the Eckrotes' property
as abutting "Penobscot Bay."
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It is my understanding that neither the iron bolt nor the wooden stake referenced in the
1946 deed have been located on the face of the earth. Locating these monument on the face of
the earth would provide evidence that could be used by a Court in the resolution of any latent
ambiguity in the deed, but it is not an analysis that can be undertaken by the Bureau. Moreover,
even if one or both monuments were located, the reference to the natural monuments ofthe
"mouth of the brook" and the "outlet of the gully" could still control over the location of those
artificial monuments. See Baptist Youth Camp v. Robinson, 1998 ME 175, TT 5-10, 714 A.2d
809, 811. Baptist Youth Camp presented a case regarding a deed reference to a stake in the
"mouth of Ohio Stream." There, the natural location of where the stream empties into Lake
Pennamaquon was held to control over the artificial monument of a stake that could be easily
moved or lost. Accordingly, it was proper for the trial court to recognize the unreliability of the
monuments named in the original deed description, and place "more reliance on the geographic
boundaries of the stream and the lake." Id. ¶10.
The plain meaning ofthe word "mouth" is "that part of a stream where its waters are
discharged." See Webster's Comprehensive Dictionary of the English Language (1998 Edition).
Thus, by definition, the mouth of a stream joins the ocean where the stream's waters are
discharged. Several Court cases support the interpretation that the mouth of a brook is a natural
monument where that brook meets the bay. See e.g. Eaton v. Town of Wells, 2000 ME 176, ¶ 8,
760 A.2d 232, 237(Discussing "Wells Harbor" and "the mouth of the Webhannet River" as
adjacent waterbodies marking the northerly bounds of an easement); Baptist Youth Camp v.
Robinson, 1998 ME 175, ¶¶ 5-10, 714 A.2d 809, 811; State v. Ruvido, 137 Me. 102, 15 A.2d
293, 296(1940)(discussing state jurisdiction and quoting a treatise that "mouths of rivers of any
State where the tide ebbs" are "portions ofthe sea"); Hamor v. Bar Harbor Water Co., 92 Me.
364, 42 A. 790(1899)(the reporter of decisions describes a "mill situated at the mouth of Duck
Brook" as located "below the high-tide mark of Frenchman's Bay"); Haight v. Hamor, 83 Me.
453, 22 A. 369, 370(1891)(a deed call that draws a line with "four rods of land" between the
line and a brook, and then crosses a brook "at right angles to the brook, and following the same
to its mouth" is shown on a plan to describe a locus parcel where the mouth of the river joins
Frenchman's Bay); Spring v. Russell, 7 Me. 273, 293(1831)(quoting legislative authorization to
"open and cut a navigable canal" to "communicate with the sea, at the mouth of said river.");
Winthrop v. Curtis, 3 Me. 110, 111 (1824)(discussing a boundary line between the Kennebec
and Pejepscot proprietors as beginning at "the mouth of Cathance river, which empties itself into
Merry-meeting-bay."
Even if a severance of the intertidal zone as a matter of record-title occurred in 1946, the
uninterrupted possession of the intertidal zone by the owners of the upland property since that
time would be sufficient to reunite that title in the upland owners (here the Eckrotes), and even
the mere possibility that that may have occurred is sufficient to establish administrative standing.
Southridge Corp. v. Bd. ofEnvtl. Prot., 655 A.2d 345, 348(Me. 1995); accord Dunton v. Parker,
97 Me. 461, 54 A. 1115, 1119(1903)(similar holding for statutory standing under the Wharves
and Weirs Act.)
Finally, even if a severance of the intertidal zone as a matter of record-title occurred in
1946, for the reasons explained in the letter of Surveyor James A. Dorsky, PLS,the result would
be that that intertidal zone would have been retained by the heirs of Harriet Hartley, not
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conveyed to the Butlers by an abutters description bounded on the north by the land of Fred
Poor. Because Fred Poor's line to the north intersects with the high tide line, the Colonial
Method would operate as a matter of law to extend that line from the highwater mark to the low
water mark. Emerson v. Taylor,9 Me.42(1832); Portsmouth Harbor, Land & Hotel Co. v.
Swift, 109 Me. 17, 82 A. 542(1912).
Sincerely,

David M. Kallin
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